October 10, 2007

Elizabeth Glenn

Director, Civil Division

Office of the Attorney General

P.O. Drawer 1508

Santa Fe, New Mexico 87504-1508

Re:  Reply to NMED Request for Reconsideration of AGO Determination of Inspection of Public Records Act (“IPRA”) Complaint

Dear Ms. Glenn, 

The Attorney General Office’s (“AGO”) should deny the request of the New Mexico Environment Department (“NMED”) September 28, 2007 letter for reconsideration of the August 2, 2007 AGO Determination under the Public Records Act Complaint for Citizen Action New Mexico by Director David B. McCoy. The AGO should affirm its August 2, 2007 Determination under the Inspection of Public Records Act that: “The report constituted the product of TechLaw’s services under the contract, and when it was received and used by the Department, the report fit squarely within the definition of a public record.”
Citizen Action seeks access to a 2006 TechLaw report that was used by NMED in relation to the possibility of leaking of radioactive and hazardous wastes (fate and transport) at Sandia National Laboratories’ (“SNL”) Mixed Waste Landfill (“MWL”).  The TechLaw report was used by NMED for consideration in: the fate and transport model in Appendix E to the Corrective Measures Implementation Plan (“CMI Plan”); a Notice of Disapproval (“NOD”), and; for responding to citizen comments made about the MWL during Resource Conservation Recovery Act (“RCRA”) public hearings.
  
The MWL may contain over 700,000 cu ft of radioactive and hazardous wastes that overlie Albuquerque’s drinking water supplies in unlined pits and trenches.  The public interest in safety matters related to SNL is great. This creates a strong policy in favor of the public right to know whether the public is adequately protected from the dump’s dangers.  NMED previously furnished TechLaw reports from 2000, but has offered no cogent explanation as to why the 2006 TechLaw report(s) cannot likewise be furnished.  
The instant arguments raised by NMED are basically those previously raised in NMED’s June 1, 2007 letter to Assistant Attorney General Lesley Lowe. The arguments should not be revisited.  Neither should NMED, as explained below, be allowed to eviscerate the Inspection of Public Records Act (IPRA) by grafting federal Freedom of Information Act Exemptions onto the IPRA.   

In its 6/1/07 letter, as in its 9/28/07 letter, NMED claims the TechLaw report was a “draft document” not subject to disclosure under the Inspection of Public Records Act (IPRA).  NMED again states that the TechLaw report “was used in the Department’s formal evaluation of the Sandia National Laboratories’ (SNL) fate and transport model.”  The conversations with AGOs Corliss Thalley and Mona Valicenti are reiterated.  The Thalley matter involved e-mails, clearly not at issue here.
  
Under the “rule of reason,” NMED has demonstrated no harm to the public that would outweigh the public right to know that could occur from the release of the 2006 TechLaw report.  NMED has demonstrated no countervailing public policy for why the 2006 TechLaw report should not be provided.  The public interest at stake is the containment of radioactive and hazardous wastes at the MWL and whether the remedy of placing a dirt cover over the dump and leaving long-lived wastes in unlined pits and trenches above Albuquerque’s drinking water would be protective of public health and safety.  
It is rather from not knowing or inadequately reviewing the uncertainty in computer modeling that may be described in the TechLaw report that danger lurks to public air and water.  For example, computer models showing Utah’s Crandall Canyon could be mined barely within safety margins had several flaws that understated the actual risks. Sen. Edward Kennedy, D-Mass., chairman of the Senate committee that oversees MSHA, said the NIOSH report “raises very serious questions about whether the MSHA review process is strong enough and independent enough.” “Such questions about the review process are not just about Crandall Canyon - they have nationwide implications.”  http://www.sltrib.com/ci_7064130 
    
In an August 23, 2007 Letter of Opinion regarding the Applicability of the Inspection of Public Records Act to the Commissioner of Public Lands Patrick Lyons, the AGO refused to allow “executive privilege” to be applied to a request to inspect public records under IPRA for interoffice memoranda such as field reports. (See cases cited therein).  The AGO stated: 
“Under IPRA, “[e]very person has a right to inspect any public records,” except those described in IPRA. NMSA 1978, § 14-2-1. In addition, New Mexico courts have adopted a “rule of reason” that allows a public body to deny access to public records when there is a “countervailing public policy” against disclosure. State ex rel. Newsome v. Alarid, 90 N.M. 790, 797, 568 P.2d 1236 (1977). (Footnote omitted).  A countervailing public policy will justify nondisclosure only in rare instances where the harm to the public interest from allowing inspection of a record outweighs the public’s right to know. Id. at 798. Because of New Mexico’s clear policy in favor of public access to the workings of government and, in addition, the potential financial consequences to a public body that improperly denies access to its records, public bodies should rely on countervailing public policy to deny an inspection request only when it is “necessary under the circumstances, clearly outweighs the public’s interest in inspecting the records and is likely to be recognized as valid by the courts.” New Mexico Attorney General’s IPRA Compliance Guide, p. 26 (4th ed. Jan. 2004) (“IPRA Guide”).”

Certainly, the State of New Mexico has not recognized the “executive privilege.” As further stated by the AGO in its August 23, 2007 Letter of Opinion (id.):

“We are not aware of any reported New Mexico case that applies executive privilege to a request to inspect public records under IPRA. Cases from other states suggest that a public body that relies on the privilege to protect information collected and used to value property is unlikely to prevail if challenged in court. See, e.g., Gold v. McDermott, 347 A.2d 643 (Conn. Super. Ct. 1975) (allowing inspection of raw valuation data and assessment data compiled by city for revaluation of taxable properties where no statutory exception applied and city assessor failed to show that “the request for inspection will impede the expeditious transaction of public business”). (Citation omitted).
The IPRA casts a broad net. “[P]ublic records means all documents, papers, letters, books, maps, tapes, photographs, recordings and other materials, regardless of physical form or characteristics, that are used, created, received, maintained or held by or on behalf of any public body and relate to public business whether or not the records are required by law to be created or maintained.”  To allow the mere labeling or characterization of reports and documents as “preliminary” or “draft documents” by agencies, such as NMED, would create a scheme whereby any state agency could arbitrarily keep documents from the public and thereby creating secrecy in government operations and decision making that is contrary to the policy of the IPRA.  

There is no established exception under IPRA for agency or government consultants to be exempt under an executive privilege or deliberative process exemption.  NMED reliance upon Sanchez v. Bd. Of Regents is misplaced and inappropriate.  Sanchez dealt with proposed salaries. Here, the TechLaw report has been used extensively by NMED as a basis for conclusions in other final documents.  The TechLaw report does not deal with NMED thought processes.  
The Inspection of Public Records Act: A Compliance Guide for New Mexico Public Offices and Citizens, p.30, (4th ed. Jan. 2004) (“Compliance Guide”) provides no support to NMED for withholding the 2006 TechLaw report.  The TechLaw report was not prepared solely for the personal use or convenience of NMED employees and would not lead to misinformation or false conclusions about the NMED’s business.  The TechLaw report was produced by an independent consultant under a public contract with NMED.  The TechLaw report was received and used by NMED as a public agency for public business for the SNL Mixed Waste Landfill fate and transport model and for a November 2006 Notice of Disapproval (“NOD”) issued by NMED to SNL.  The TechLaw report was further used by NMED as a resource to address public comments regarding the fate and transport model. (See 2/7/06 letter of Sue Dayton to John Kieling http://www.nmenv.state.nm.us/hwb/SNL/comments/Citizen%20Action%20Comments%20-%20rec'd%202-7-2006.pdf  ).  
NMED improperly seeks to engraft the Exemptions of the federal Freedom of Information Act (FOIA) at 5 U.S.C. Section 552 (b)(5) onto the IPRA.  NMED seeks a broad expansion of exceptions under the IPRA by use of the federal FOIA Exemptions.   NMED offers no legal authority that the Exemptions, such as (b)(5), apply to the IPRA or are available to NMED for its use. None of the exceptions that are contained in the IPRA (NMSA 1978, §§ 14-2-1(A)(1)-(11)) are available for withholding the TechLaw report.  The New Mexico Legislature no doubt has long been aware of the federal FOIA Exemptions since the IPRA was adopted.  Inclusion of FOIA Exemptions through the back door of an AGO Opinion is not a proper substitute for legislative action. The FOIA Exemptions have not been adopted by the Legislature and the text of IPRA does not provide for a “deliberative process” exception such as set forth under Exemption 5 of the FOIA.  
Nor does the AGO’s Compliance Guide set forth the availability for the expansive use of federal FOIA Exemptions sought by NMED.  NMED’s attempt to establish the federal Exemption process to the IPRA would broadly limit the public’s right to agency documents that are used in the performance of agency business in New Mexico.  The AGO should not allow establishment of this proposed broad precedent for application of FOIA Exemptions for either the NMED or other State of New Mexico agencies in the Determination of this matter.  
Although IPRA does not present anything resembling FOIA Exemption 5, for the sake of discussion, Citizen Action asserts that even if Exemption 5 were available, which it is not, the NMED position with respect to the applicability of Exemption 5 to the TechLaw report would be incorrect.  
Exemption 5 of the FOIA exempts from mandatory disclosure documents which are "inter-agency or intra-agency memorandums or letters which would not be available by law to a party other than an agency in litigation with the agency." 5 U.S.C. § 552(b)(5); 10 C.F.R. § 1004.10(b)(5).  The TechLaw report is not an inter-agency or intra-agency memorandum.  The Supreme Court has held that the (b)(5) provision exempts "those documents, and only those documents, normally privileged in the civil discovery context." NLRB v. Sears, Roebuck & Co., 421 U.S. 132, 149 (1975) (Sears). The courts have identified three traditional privileges that fall under this definition of exclusion: the attorney-client privilege, the attorney work-product privilege, and the executive "deliberative process" or "predecisional" privilege. Coastal States Gas Corporation v. Department of Energy, 617 F.2d 854, 862 (D.C. Cir. 1980)
In NLRB, 421 U.S. at 155-159 (1975), the U.S. Supreme Court held that memoranda which explain the NLRB General Counsel’s decisions not to file complaints are final administrative decisions and must be disclosed because Exemption 5 can never apply to final opinions or dispositions.  Sears also held that if an agency, in making a final decision, “chooses expressly to adopt or incorporate by reference” a predecisional recommendation, that document loses its protection under Exemption 5.  421 U.S. at 161.  (Emphasis in the original).  NMED can not now claim that the TechLaw report is predecisional because the express use of the report precludes protection.  This principle applies to a recommendations on a wide range of agency operations.  Ashfar v. Department of State, 702 F.2d 1125, 1141-43 (D.C. Cir. 1983) (investigative decision).  Here, the NMED admits that it used portions of the TechLaw report in responses to the CMI Plan and the November 2006 Notice of Disapproval.  The TechLaw report thus became a post-decisional document that is part of the final disposition of NMED actions and decisions and is thus reviewable by the public. The TechLaw report does not go to the formulation of NMED agency policy, but examines a computer model that purports to indicate whether radioactive and hazardous wastes could be released from the MWL.  
FOIA Exemption 5 is not to protect “secret law” or an agency’s “working law,” i.e., orders, decisions, interpretations, instructions, and guidelines which have precedential weight and affect the public.  (See, e.g., Schlefer v. United States, 702 F.2d 233 (D.C. Cir. 1983).  
Niemeier v. Watergate Special Prosecution Force, 565 F.2d 967, 973 (7th Cir. 1977) holds that, where an underlying memorandum is expressly relied on in a final dispositional document, the entire underlying memorandum will be disclosed unless the agency shows that exemptions other than Exemption 5 apply.  NMED claims no other FOIA Exemptions in addition to (b)(5).  Thus, NMED would need to also argue here for the inclusion of yet another FOIA Exemption to be part of the IPRA if it is to use (b)(5).  Here, the TechLaw report was adopted, formally or informally, for the NMED positions on the fate and transport model, dealing with the public and SNL in procedural processes under the Resource Conservation and Recovery Act (RCRA), and for responding to public comments.  (See, Coastal States Gas Corp., v. DOE, 617 F.2d 854, 867 (D.C.Cir. 1980)).  

In construing the deliberative process privilege, the Supreme Court also recognizes a distinction between “materials reflecting deliberative or policy-making processes on the one hand, and purely factual, investigative matters on the other.”  (EPA v. Mink,  410 U.S. 73, at 89 (1973).  Thus, all portions of the TechLaw report that go to factual matters would have to be segregated out and be made available.  (Coastal States Gas Corp., v. DOE,  617 F.2d at 867).  NMED has identified no factual or opinion portions of the TechLaw report but seeks to deny the report in its entirety.  
Facts in a predecisional document must be segregated and disclosed unless they are “inextricably intertwined” with exempt portions.  Ryan v. DOJ,  617 F.2d 781, 790-791 (D.C.Cir. 1980).  This procedure was adopted by the courts as early as 1971 in Sterling Drug, Inc. v. FTC, 450 F.2d at 704, and approved by the Supreme Court in EPA v. Mink,410 U.S. 73 (1973) and codified by Congress when it added the final sentence regarding segregation to Section 552(b) of the FOIA in 1974.  
NMED’s decision making process would not be exposed, its ability to perform functions would not be impaired by release of the TechLaw report.  NMED has used the report to perform its public regulatory duties.  The TechLaw report became part of NMED responses to the fate and transport model in the CMI Plan, the Notice of Disapproval (NOD), and to make responses to public comment.  Revealing the facts in the TechLaw report would not impair NMED’s ability to obtain or deter NMED from seeking information essential to the decision making process by consultation with consultants.   

The TechLaw report does not fall within the Exemption 5 protection afforded to certain documents pursuant to evidentiary privileges in the civil discovery context, including attorney work-product or the “deliberative process” privilege.  The TechLaw report can not be construed as a document prepared by an attorney that reveals the theory of a case or some litigation strategy.  There was no presentation of the TechLaw report to NMED attorneys as a confidential communication necessary to obtain informed legal advice.  
CONCLUSION

The AGO should affirm its Determination of August 2, 2007 for release of the 2006 TechLaw report. The AGO should not offer an Opinion that allows a broad precedent for application of FOIA Exemptions to the IPRA.  NMED should not be allowed to stifle or prevent the public’s right to gain knowledge about important public health and safety concerns -- information about the potential of nuclear waste dumps at SNL to leak wastes into Albuquerque’s drinking water.  NMED should not be able to promote this chilling effect on public discussion by invoking “executive privilege” through applying federal FOIA Exemptions that are not available under the IPRA.  
Respectfully submitted, 

David B. McCoy, Executive Director

Citizen Action New Mexico
POB 4276

Albuquerque, NM 87196-4276
505 262-1862

dave@radfreenm.org
Cc: 
Hilary Tompkins, Chief Counsel, Office of the Governor


Al Lama, Deputy Attorney General, AGO


Ron Curry, Secretary, NMED 


Leslie Lowe, Assistant Attorney General, AGO


Tannis Fox, Deputy General Counsel, NMED

� The TechLaw report is a “major document” related to the fate and transport model related to RCRA proceedings for the MWL.  The requirement for the public review and comment of the TechLaw report also arises under the HSWA Permit Modification requirements, and the Final Order of the NMED Secretary (2005).  The NMED Secretary’s Final Order for the Class 3 Modification to Module IV of the HSWA Permit for the Mixed Waste Landfill  provides that (p. 3, para 23 f):


	“3. NMED and Sandia shall provide a convenient method for the public to review Sandia’s Corrective Measures Implementation Plan, Corrective Measures Implementation Report, progress reports, long-term monitoring and maintenance plan, and any other major documents developed by NMED or Sandia for the MWL (“the documents”), including but not limited to, posting the documents on a publicly-accessible website. 


“4. NMED and Sandia shall provide a method and schedule that allows interested members of the public to review and comment on the documents, and NMED shall review, consider and respond to these public comments prior to approving any of these documents (with the exception of any documents, such as progress reports, that NMED does not approve except in the normal course of permit review and oversight).”


The language of Section V in paragraphs 6, 7, and 8 of the Modification of the HSWA Permit includes nearly identical language to the Secretary’s Final Order.  


� NMED calls attention to other document and information requests by Citizen Action and NMED responses.  The requests and responses are irrelevant to the instant issue as to whether the 2006 TechLaw report constitutes a public record that should now be released.  








PAGE  
4

